
BEFORE THE BOARD OF COUNTY COMM]SSIONERS
FOR COLUMBIA COUNTY, OREGON

In the Matter of a
Order for the Tide
Rock Surface Mine

Closure
Creek AMENDED

ORDER NO. 26-0I

WHEREAS, in June 1991, ,John A. Petersen (the "Appf icant" )

submitted an application for renewal- of a Limited Exemption
Certificate for the Tide Creek Rock surface mine and surface miningt
site, alleging that 160 acres qualified for limited exempt status;
and

WHEREAS, Amended Order No. 44-2000 was adopted by the Board of
County Commissioners for Columbia County on October 4, 2000, and
authorized the Surface Mining Administrator to issue a Limited
Exemption Certificate for approximateJ-y ten acres of the surface
mine and surface mj-ning site (approximately five acres of existing
mine and five acres of expansion area) on that portion of Tax Lot
No. 6236-000-00500 ("TL 500") zoned Surface Mining (SU1 upon the
submission by the Appllcant, and approval by the Surface Mining
Administrator, of a survey, within 60 days of the j-ssuance of the
Amended Order, identlfying the limited exempt surface mine and
surface mining site with specificity,' and

WHEREAS, prior to issuance of the Limited Exemptlon
Certificate, the Applicant was also required by the Amended Order
to have the area of approximately five acres entitled to limited
exempt status as an existing use mine, and the additional- area of
approximately f ive acres entitl-ed to l-imited exempt status as
expansion area, staked by the surveyor in a manner acceptable to
the Surface Mining Administrator; and

WHEREAS, within I20 days of the j-ssuance of the order, the
Applicant was required to cease and desist from any mining
operations on TL 500 outside of the approximately ten acres
entitled to fimlted exempt status until such time that the
Applicant had applied for an Operating Permit pursuant to Article
V of the Col-umbj-a County Surface Mining Ordinance (SMO) for those
additional lands; and

WHEREAS, within I20 days of the issuance of the order, the
Applicant was al-so required to either comply with the provisions of
paragraph A i-mmediately below (paragraph E, subparagraph 1of
Amended Order No. 44-2000), or comply with the provisions of both
paragraphs B and C immediately below (paragraph E, subparagraphs 2
and 3 of Amended Order No. 44-2000):

-H. Cease and desist from conductinq surface mining
operations on Tax Lot Nos. 6236-040-00100 ("TL 700"),
6236-000-00600 ("TL 600"), 6236-000-00900 ("TL 900"), and
6236-000-01000 ("TL 1000"); or
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B. Apply for either:

Zone chanqes and/or conditional use permits to
bring the Applicant's surface mining operations on
TL 100, TL 600, TL 900 and TL 1000 into conformance
with the Cofumbia County Zoning Ordinance on each
such tax lot; or

Nonconforming use approvals for mining operations
on TL 100, TL 600, TL 900 and TL 1000 pursuant to
the requirements of the Columbia County Zoning
Ordinance; and

Apply for a surface mining operating permit to bring the
Applicant's surface mining operations on TL 100, TL 600,
TL 900 and TL 1000 into conformance with the Columbia
County Surface Mining Ordj-nance on each such tax lot; and

WHEREAS, the Applicant filed a Notice of fntent to Appeal
Amended Order No. 44-2000 with the Land Use Board of Appeals
("LUBA" ) ; and

WHEREAS, the Applicant filed a Motion for a Stay of Amended
Order No. 44-2000 with LUBA/ which Motj-on was denied; and

WHEREAS, the Applicant did not submit a survey within 60 days
of the issuance of the order, for approval by the Surface Mining
Administrator, identifying the approximately ten acres of the
surface mj-ne and surface mining site entitled to limited exempt
status with specificity; and

WHEREAS, the Applicant dld not have the area of approximately
five acres entitled to l-imited exempt status as an existing use
mJ-ne, and the additional area of approximately five acres entitled
to limited exempt status as expansion area, staked by the surveyor
in a manner acceptable to the Surface Minlng Administrator r or at
all; and

WHEREAS, the Applicant did not, withln I20 days of the
issuance of t.he order, cease and desist from any miningi operations
on TL 500 outside of the approximately ten acres entitled to
limited exempt status, and did not, within 120 days of the issuance
of the order, appfy for an Operating Permi-t for those additional-
fands; and

WHEREAS, the Applicant did not, wit.hin 120 days of the
issuance of the order, either comply with the provi-sions of
paraqraph A above, or comply with the provisions of both paragraphs
B and C above; and

WHEREAS, pursuant to Section 9.6 of the Columbia County
Surface Mining Ordinance, the Board may issue a closure order when
it finds that a l-andowner or operator is conducting surface mininq

a

b

C
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for which a permit or certificate is required, but has not been
obtained; and

WHEREAS, pursuant to Section 9.6 of the Columbia County
Surface Mining Ordinance, the closure period shall begin three days
after the mailing date of the order, if mailed, or immediately upon
recei-pt , Lf served personally on the landowner or operator, or
thelr designated agents for service of process, unless otherwise
stated in the cfosure order; and

WHEREAS, pursuant to Section 9.6 of the Columbia County
Surface Mining Ordinance, it is unlawful for any person to enqage
in surface mining of any surface mining site during a cfosure
period; and

1

WHEREAS, the Board finds that
conducting surface mining for which
requi-red, but has noL been obtained;

the Applicant is currently
a permit or certificate is

and desist from conducting
portion of TL 500 which is
which is outside of the
entitl-ed to Iimited exempt

desist
TL 600,

from conducting

which is
TL 900, and TL
not currently

, 2001, except as
below,

NOW, THEREFORE/ IT IS HEREBY ORDERED as fol-l-ows:

The Applicant is ordered to cease and desist from conducting
surface mining operations on the approximately ten acres on
that portion of TL 500 which is zoned Surface Mining (SM) and
which is entitled to limited exempt status.

2 The Applicant
surface minlng
zoned Surface
approximately
status.

is ordered to
operati-ons on
Mining (SM)

cease
that
and

isten acres which

3 The Applicant is ordered to cease and
surface mining operations on TL 100,
1000, and on that portion of TL 500
zoned Surface Mining (SM) .

I6
9

4 The closure period shall begin on March
provided in paragraphs 5, 6, J, B and,/or

5. If the Applicant:

dismisses his LUBA appeal of Amended Order No.
(Petersen v. Columbia County, LUBA No. 2000-145)
16, 200I;

i 44-2000
by March

then the closure period shall
notwithstanding paragraph 4 above,
paragraphs 6, '7, B and/or 9 bel-ow.

begin on May B, 200I,
and except as provided in

6. If the Applicant:

a complies with paragraph 5.a above; and

AMENDED ORDER NO. 26_0T Page 3



b. (Limited Exempt Lands)

( 1 ) submits the survey for approval by the Surface
Mining Administrator, identifying the approximately
ten acres on that portion of TL 500 which is zoned
Surface Mining (Stl1 and which is entitled to
l-imited exempt status, with specificity in the form
required by Amended Order No. 44-2000, by May B,
200r;

(2) has the area of approximately ten acres on that
portion of TL 500 which is zoned Surface Mining
(Stl1 and which is entitl-ed to limited exempt
status, staked by the surveyor in a manner
acceptable to the Surface Minlng Administrator by
May B, 200I;

(Non-exempt Lands Current.l-y Zoned Surface Mining (SU1 
1

(3) either complies with the provisions of paragraph
(3) (A) be1ow, or complies with the provisions of
paragraph (3) (B) below, by May B, 2O01:

(A) ceases and desists from conducting surface
mining operations on that portion of TL 500
which is zoned Surface Mining (SM) and which
is outside of the approximately ten acres
entitl-ed to limited exempt status; or

(B) applies for an Operating Permit for that
portion of TL 500 which is zoned Surface
Mining (SM) and which is outside of the
approximately ten acres entitled to limited
exempt status; and

(Non-exempt Lands Not Currently Zoned Surface Mining
(SM) )

(4) either complies with the provisions of paragraph
(4) (A) below, or complies with the provi-sions of
paragraph (4) (B) below, by May B, 200I:

(A) ceas es
mining
and TL
which
(SM) ;

(B) applies for either:

(i) Zone changes and/or conditional use
permits to bring the Applicant's surface
mining operations on TL 100, TL 600, TL

and desists from conductinq surface
operations on TL 100, TL 600, TL 900,
1000, and on that portion of TL 500

is not currently zoned Surface Mining
or
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900 and TL 1000, and on that portion of
TL 500 which is not currentlY zoned
Surface Mining (SM), into conformance
wj-th the Columbia County Zoning Ordinance
on each such tax l-ot; or

(ii) Nonconforming use approvals for surface
mining operations on TL 100, TL 600, TL
900 and TL 1000, and on that portion of
TL 500 which is not currentlY zoned
Surface Mining (SM), pursuant to the
requirements of the Columbia County
Zoning Ordinance;

(Limited Exempt Lands)

then, upon approval of the survey and staking by the Surface
Mining Administrator for the approximately ten acres on that
portion of TL 500 which is zoned Surface Mining (SM) and which
is entitl-ed to limited exempt status, the closure period for
the approximately ten acres shall begin on August 6, 200I,
notwithstanding paragrraphs 4 and 5 above, and except as
provided by paragraphs B and 9 below;

but, if the survey and staking for the approximately ten acres
on that portion of TL 500 which is zoned Surface Mining (St"t1

and which is entitfed to l-imited exempt status are not
approved by the Surface Mining Adrninistrator, then the cl-osure
period for the approximately ten acres shall begin on June 7,
200I, noLwithstanding paragraphs 4 and 5 above, unless the
Applicant can obtain the approval of the Surface Mining
Administrator prior to that date; and

(Non-exempt Lands )

and, for Applicant's surface minj-ng operations on that portion
of TL 500 whlch is zoned Surface Mining (SM) and which is
outslde of the approximately ten acres entitled to limited
exempt status, and for Applicant/s surface mining operations
on TL 100, TL 600, TL 900 and TL 1000, and on that portion of
TL 500 which is not currently zoned Surface Mining (SM), the
cl-osure period shall begin on June '7 , 200I, notwithstanding
paragraphs 4 and 5 above, and except as provided in paragraphs
'7, B and/or 9 below;

If the Applicant:

(a) complies with paragraph 5.a above;

(b) complies with paraqraphs 6.b above; and

(c) makes any applications submitted under paragraphs 6.b(3)
and 6.b(4) above complete (as that term is understood in

7
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oregion land use law) , including the submission of a
detailed mining plan, by June '7, 200I;

(Non-exempt Lands)

then, for Applicant's surface mining operations on that
portion of TL 500 which is zoned Surface Mining (SU1 and which
is outside of the approximately ten acres entitfed to limited
exempt status, and for Applicant's surface mining operations
on TL 100, TL 600, TL 900 and TL 1000, and on that portion of
TL 500 which is not currently zoned Surface Mining (SM), the
closure period shall begin on August 6, 200I, notwithstanding
paragraphs 4, 5 and 6 above, and except as provided in
paragraphs B and/or 9 below.

B. If the Applicant:

(a)

(b)

(c)

(d)

complies with paragraph 5.a above;

complies with paragraph 6.b above;

compli-es with paragraph '7.c above; and

pays all outstanding regulatory fees and interesL due
Cofumbia County by August 6, 20QL;

(Limited Exempt Lands)

then, the closure period for the approximately ten acres on
that portion of TL 500 which is zoned Surface Mining (SM) and
which is entitled to limited exempt status shal-1 not begin and
this closure order shall not take effect for that portion of
TL 500, notwithstanding paragraphs 4, 5, and 6 above;

(Non-exempt Lands Currently Zoned Surface Mining (SM) )

and, if the application, if any, submitted under subparagraph
6. b (3 ) above for an operati-ng permit f or surf ace mininq
operations on that portion of TL 500 which is zoned Surface
Mining and which is outside of the approximately ten acres
entitl-ed to l-imited exempt status, is approved by the Board of
County Commissioners and, in the case of an appeal of the
Board of County Commissj-oners' approval decision, the approval
is subsequently affirmed by the Land Use Board of Appeals
("LUBA" ) , Court of Appeals or Supreme Court, the closure
period for that portion of TL 500 shall- not begin and this
closure order shall not take effect for that portion of TL
500, notwithstanding paragraphs 4, 5, 6 and 7 above;

but, if the app1ication, if any, submitted under subparagraph
6.b(3) above for an operating permit for surface mining
operations on that portion of TL 500 which is zoned Surface
Mining and which is outside of the approximately ten acres
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entitled to fimited exempt status, is denied by the Board of
County Commissioners and, in the case of an appeal of the
Board of County Commissioners' denial decision, the deniaf is
subsequently affirmed by LUBA, the Court of Appeals or Supreme
Court, the closure period for that portion of TL 500 shall
begin 60 days after the date of denial by the Board of County
Commissioners, notwithstanding paragraphs 4, 5, 6 and 7 above,
unless the closure period is stayed by LUBA, the Court of
Appeals or Supreme Court, in which case the closure period
shall take effect on the date the stay is lifted or on the
date of the final appellate judgment affirming the Board's
denial decision;

however, if the Board of County Commissioners' deniaf decision
is ultimately reversed by LUBA, the Court of Appeals or
Supreme Court, the closure order shal-l be l-ifted on the date
of the final appellate judgment reversinq the Board's
decision;

(Non-exempt Lands Not Currently Zoned Surface Mining (SU1 I

and, if the applications, if any, submitted under subparagraph
5.b(4) above for approval under the Columbia County Zoning
Ordinance of the Applicant's surface mining operati-ons on TL
100, TL 600, TL 900 and TL 1000, and on that portion of TL 500
which is not currently zoned Surface Mining (SM), are approved
by the Columbia County Planning Commission and, in the case of
an appeal- of a Pfanning Commission decision or in the case of
a zone change appfication, are approved by the Board of County
Commissioners and, in the case of an appeal of a Board of
County Commissioners' approval deci-si-on, the approvaf decision
or decisions are subsequently affirmed by LUBA, the Court of
Appeals or Supreme Court, the closure period for TL 100, TL
600, TL 900 and TL 1000, and on that portion of TL 500 which
is not currently zoned Surface Mining (Sttl shal-1 begin 30 days
after the date of the final decisj,on of an unappealed Planning
Commissj-on decision, or 30 days after the date of the final
decision of an unappealed Board of County Commissioners'
decision, or 30 days after the date of the Appellate Judgment
in case of a LUBA, Court of Appeal-s or Supreme Court decision,
notwithstanding paragraphs 4, 5, 6 and 7 above, and except as
provided 1n paragraph 9 below;

but, if the applications, if any, submitted under subparagraph
6.b(4) above for approval under the Columbia County Zoninq
Ordinance of the Appli-cant's surface mining operatlons on TL
100, TL 600, TL 900 and TL 1000, and on that portion of TL 500
which is not currently zoned Surface Mining (SM), are denied
by the Columbia County Planning Commission and, in the case of
an appeal of a Planning Commission decision or in the case of
a zone chang:e applicatj-on, are denied by the Board of County
Commissioners and, in the case of an appeal of the Board of
County Commissioners' denial decision, the denlal decision or
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decisions are subsequently affirmed by LUBA/ the Court of
Appeals or Supreme Court, the cfosure period for TL 100, TL
600, TL 900 and TL 1000, and on that portion of TL 500 whlch
is not currently zoned Surface Mining (SM), shafl begin 60
days af ter the date of denia.l- by the Board of County
Comrnissioners, notwithstandinq paragraphs 4, 5, 6 and 7 above,
unless the closure period is stayed by LUBA, the Court of
Appeals or Supreme Court, in which case the cl-osure period
shal-l- take effect on the date the stay is l-ifted or the date
of the final appellate judgment affirming the Board's denial
deci s ion;

however, if the Board of County Commissioners' denial decrsron
is ultimately reversed by LUBA/ the Court of Appeals or
Supreme Court, the closure order shal-l- be lifted on the date
of the flnal appellate judgment reversinq the Board's
decision.

9 If the AppJ-icant:

(a) complies with paragraph 5

(b)

(c)

(d)

(e)

complies with paragraph 6

a above;

b above;

c above;complies with paragraph 1

complies with paraqraph B.d above; and

applies for a surface mining Operating Permit to bring
the Applicant's surface mining operations on TL 100, TL
600, TL 900 and TL 1000, and on that portion of TL 500
which is not currently zoned Surface Mining (SM), into
conformance' with the Columbia County Surface Mining
Ordinance on each such tax lot within 30 days after the
date of the final decision of an unappealed Planning
Commj-ssion decision, or 30 days after the date of the
final declsion of an unappealed Board of County
Commissioners' decision, or 30 days after the date of the
Appellate Judgrment in case of a LUBA, Court of Appeals or
Supreme Court decision, granting or affirming approval of
the Applicant's applications, rf drry, submitted under
paragraph 6.b (4) above,'

(Non-exempt Lands Not Currently Zoned Surface Mining (SM) )

then, if the applicati-on, if any, submitted under subparaqraph
9. e above for an operating permit for surface mining
operations on TL 100, TL 600, TL 900 and TL 1000, and on that
portion of TL 500 which is not currently zoned Surface Mining
(SM), is approved by the Board of County Commissioners and, in
the case of an appeal of the Board of County Commissioners'
approval decision, the approval is subsequently affirmed by
the Land Use Board of Appeals ("LUBA" ), Court of Appeals or
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Supreme Court, the cl-osure period for TL 100, TL 600, TL 900
and TL 1000, and that portion of TL 500 which is not currently
zoned Surface Mining (SM), shall not begin and this cfosure
order shal-l- not take effect for TL 100, TL 600, TL 900 and TL
1000, and that portion of TL 500 which is not currently zoned
Surface Mining (SM), notwithstandinq paragraphs 4, 5, 6t 7 and
above;

but, if the application, if any, submitted under subparagraph
9. e above for an operating permit for surface mining
operations on TL 100, TL 600, TL 900 and TL 1000/ and on that
portion of TL 500 which is not currently zoned Surface Mining
(SM), is denied by the Board of County Commissioners and, in
the case of an appeal of the Board of County Commissioners'
denial decision, the denial is subsequently affirmed by LUBA,
the Court of Appeals or Supreme Court, the cfosure period for
TL 100, TL 600, TL 900 and TL 1000, and that portlon of TL 500
which is not currently zoned Surface Mining (SM), shall begln
60 days after the date of denlal by the Board of' County
Commissioners, notwj-Lhstanding paraqraphs 4, 5, 6, 7 and B

above, unless the closure period is stayed by LUBA, the Court
of Appeals or Supreme Court, in which case the closure period
shal-l take effect on t.he date the stay is lifted or on the
date of the final- appellate judqment affirming the Board's
denial decision;

however, if the Board of County Commissioners' denial- decrsron
is ultimately reversed by LUBA/ the Court of Appeals or
Supreme Court, the closure order shall be lifted on the date
of the f inal- appell-ate j udgment reversing the Board' s
decision.

ITHE REST OF THIS PAGE IS INTENTIONALLY BLANK]
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Notwithstanding any other provision in this order, Applicant
is stilf obligated to conduct any surface mining operations on
Tax Lot No. 6236-000-00500 ("TL 500") and on Tax Lot Nos.
6236-040-00100 ("TL 100" ) , 6236-000-00600 ("TL 600" ) , 6236-
000-00900 ("TL 900" ) , and 6236-000-01000 ("TL 1000" ) in
compliance with the terms and provisions of the Columbia
County Surface Mining Ordinance and Zoning Ordlnance that
pertain to surface mining operat.ions with operating permits,
and will be subject to enforcement action, including the
possibility of the issuance of a separate closure order, for
any violation of those ordinances.

DATED this day of /ho.J. 200r.tltl
Y COMMI SS IONERS

A

By

Approved as to form By:
LJ

q

By: By:
offi

10

Co ty Counsel
H: \ \SM\Tide Creek\Lide creek9.ord.wpd

B
FO

o (. S ION

nel:--

AMENDED ORDER NO. 26_0T Page 10


